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In early June, 1973 the Plaintiff bought coffee from 
Anderson, Clayton & Company, S.A., a subsidiary of Anderson 


Clayton & Company, an American corporation whose American 


coffee division is located at 127 John Street, 


York in the Southern District of New York. nderson Clayton 


filled its order by arranging for the shipment by 


plier, Cia. Continental S.A., in Costa Rica. 


Continental shipped the coffee to the Plaintiff in Stockholm. | 
The coffee was loaded aboard the vessel URSULA JACOB, 


herein in rem, at Puntaranes, Costa Rica, at which time Defent 


dants Vaasa Line OY and Partenreederei, M.S. URSULA JACOB 


issued bills of lading numbers 1, 2 and 3 


lading were clean and were certified "on board" 


who also signed the bills of lading. 


its sup- 


In August, 


The bills of 


the master 


} 


| 
| 
| 
} 


1973} 


The shipper was Continental. Upon ultimate arrival 


———}+ 


} at Stockholm the coffee was found severely damaged by water 


and some bags were slack The coffee was surveyed at Stockholm 
on October 12, 1973 by surveyors representing both the Plain- 
tiff and Defendants, having arrived there on October 7, 1973. 


At that time 125 bags out of bill of lading #1, 19 bags out | 


of bill of lading #2 and 985 bags out of bill of lading #3 


| were found spotted with contents moldy. In addition, several 
bags were slack. The claim as ultimately formulated amounted | 
to $59,828.45. 

Payment to the shipper, Continental, was made as 
follows: Continental then had and still has its bank account 
in New York. Continental mailed the bills of lading and | 
commercial invoices to Anderson Clayton & Co. at New York 
| and upon their receipt Anderson Clayton arranged a remittance 
|| of funds to the credit of Continental at its Ne. York bank. 
|The documents were then forwarded to the Plaintiff in Stockholm 
to be exchanged for the coffee. 

The Defendant, Vaasa Line is a Finnish corporation 
| which runs a regular liner service to the U.S. The vessel, 
URSULA JACOB, was chartered to Vaasa Line at the time of the 
|movement involved in this case. Vaasa Line ran a regular ie 
| liner service to the U.S. at that time. Between March, 1973 | 


|) and September, 1974 the URSULA JAC” made regular calls at 


| U.S. West Coast ports, British Columbia end Honolulu. 


cooperative mover 


and trades in Swe 
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goods and food st 
ness in the South 
Between 1 
1973 ha 
n addition to ha 


and prior thereto 


staff, it is the 


Plains address. 
arm for the Plain 
Plaintiff's sales 
office amounted i 
In May a 
presented to the 


its agent, Willia 


and to the Defend 
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corporation or partnership 


JACOB. The Plaintiff, Kooperativa Forbundet, 


ms, Dimonc 
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URSULA JACOB, was} 


whose sole asset 


inization of the Swedish consumer! 


ent. It is an algam of various industries| 


food 


den including soft and hard goods, 


cal equipment, pulp and paper, household 


uffs. It has been actively engageu in busi-| 


ern District of New York for twenty-nine 
936 and 1973 it was located in New York City 


s been loca-ed in Wh’ te York. 


active sales office in White Plains 


ving an 


in New York City where it employs a large 
sole owner of a subsidiary company, Products+ 
| 
, likewise located in the Southern District | 


wenty-nine years and since 1973 at the White | 
The subsidiary is the purchasing and marketing 
| 

tiff and is in fact a New York corporation. | 
in the U.S. placed through the New York } 

| 

n 1974 to approximately five million dollars, 
nd June 


, 1974 a claim was formulated and | 


Defendant, Vaasa Line by letter directed to | 


& Co., San Francisco, California 


ant, Partenreederei and the ship by trans- 


— : } 
mittal of the same claim to the vessel's P & I Club's repre- 


sentative in New York, Lamorte, Burns & Co., Inc., 1 World 
Trade Center, New York, New York 
acknowledged. 

Plaintiff undertook the arrest of the vessel while 


lit was in Californi in June, 1974. To forestall the arrest 


of the vessel at that time 


~ ’ 


+ 


Defendant, Partenreederei, 


the vessel owner herein i: 


w 
U 


i through its underwriter, the 
Steamship Mutual Underwriting Association Limited, a letter of 


undertaking in which Lamorte, Burns & Co., Inc., in this dis- 


trict, as attorney in fact for the said underwriter agreed to |} 
| file an appearance on behalf of the owner, irrespective of the 
| 
vessel not being in the jurisdiction at the time of the insti- 
tuition of suit without raising any question as to its absence 
from the jurisdiction, and to pay any decree entered or any | 
le~ser amount decreed by the Court or settled between the 


Parties all in consideration of Plaintiff not arresting the 


vessel or attaching any funds of the owner, Partenreederei. 
A complaint was filed in this Court on September 19, 
1974 in this matter. Service was effected on the Defendant, 


Partenreederei, under Federal Rules of Civil Procedure 4I and 


personally on the Defendant, Vaasa Line OY by delivery of the 


summons and complaint to its agent in New York. | 
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its jurisdiction because another 
same partis involving the same 
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upon principles of forum non 
‘our jingly dismissed 
1 is whether the 
sed legal standard 
exercise jurisdiction. We hold 
and therefore vacate the dis- 
der dismissing the libel and 


her proceedings 
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ns on the interpre- 
decision in Bel- 
). The jurisdictional 
there concerned federal court's exercise 
in rem jurisdiction arising from a collision 
on the high seas between two foreign vessels of 
different nationalities. The court stated the 
controlling principles: 
"(A)lthough the courts will use a discretion 
about assuming jurisdiction of controversies 
between foreigners in cases arising beyond the 
territorial jurisdi i the country to which 
the courts belong, yet such controversies 
are communis juris that is, where they arise 
under the common law of nations -- special grounds 
should appear to induce the court to deny its aid 
to a foreign suitor when it has jurisdiction of 
The existence of jurivdiction 
is beyond dispute; the only 
whether it is expedient to 


tray 


The subject 
admiralty 
there has 


standard for 
ining whetner 
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should 
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exercise 
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ew York 


1rusion 


Southern Distri 
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with process. 
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has been 


Lidge, 


there the 


Practice 


Cc 
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(2G ed..), Para. 0.244 (23.1). Although it is 
undoubted that the courts of admiralty have 

long had the power to reject jurisdiction as, 
for example, in the case where both plaintiff 
and defendant are foreigners, the general rule 
seems to be that covrts of admiralty will take 
jurisdiction wherever the plaintiff chose the 


venue. The rule as to forum non conveniens, 


Supreme Court in Gulf Oil Corp. v. Gilbert, | 
330 U.S. 501, 508 (1947)? 


-ten said that the plaintiff may not, by 
inconvenient forum, ‘'vex', "harass', 
oress' the defendant by inflicting upon 
ise or trouble not necessary to his own 
pursue nis remedy. But unless the 
trongly in favor of the defendant, 
£'s choice of forum should rarely 


he movement of the vessel in that case involved the 
carriage of goods between Karachi, Pakistan and Los Angeles, 
California. It involved foreign corporations doing busine 

in New York and the Court declined to dismiss the case for 


forum non ccnveniens. 


Again, the U.S. District Cour for the Eastern Dis- 


trict of Virginia, in the case of 


Te 


Shi v. M/V Maratha 


Endeavor, 301 F.Supp. 809, 1968 A.M.Cc. 2€89, denied a motion 


{to dismiss involving a suit by a Hong Kong citizen on a 


British flag vessel registered at Nassau, manned by a Chinese | 


crew, where treatment was in New York and the injury on the 


‘high seas. The Court again reiterating the rule that the 
| | 
|burden is on the defendant to show why jurisdiction should ~" 


||be retained, held quoting Belgenland, (supra): 


"...Special grounds should appear to induce the 
court to deny its aid to a foreign suitor when 
it has jurisdiction of the ship or party charged." 
(ila 0.5s St 365); 

xkek* 

",..Where the parties are foreigners and the 
jury "takes place on the high seas, there 

to be no good reason why the party injured 
should ever be denied jus_ice in our courts. 
(214 U.S. at 368). The plaintiff, being a 
Chinese Naticnal, and the vessel owned by a 
British company, there is no home forum for 

the parties..." 

keke 

",..The action taken should be that which woul 
‘preserve the rights « both parties."  Langnex 
vi, Green, -282) U.S... at 54 1932 A.M.Cc. at. SoS. 


As has been pointed out the case at bar has no home 
forum but only a forum of 
disturbed. 

Concerning 
such were once true, it is no longer true But in arriving 


at that conclusion the Court makes use of 20/20 hindsight. 


For it is precisely because of 1€ actions f the Plaintiff 


threatening the arrest of the vessel in the S., in suing 
Defeniants here, in investigating the e, in obtaining an 
agreement by the moving shipowner that it would not contest 
jurisdiction here if the ship were not arrested, that thi 
forum in fact became the only forum where all parties an 
ship could be brought together before the Court. Thus, the 
Court's observation that 


"It would appear that all parties cannot be joined 
in this jurisdiction for trial on the merits" 


—<—<—— TT a ae — 


unfair to Plaintiff, not 
5 ‘ | 
suggested by the Court) that having gotten De-|} 
ention after threatening the arrest of the ship, 
charterer (Va 
Let. Court, 
parties be thi (the Defendant, Vaasa Line having 


voluntarily submitted tc n personam jurisdiction) for the 
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10w undo th ffo i pick one of several possibld 


the Plaintiff is required | 


' 
ts themselves suggested that 


or Germany or 
have sued all the 
those jurisdictions; 
did business 
Germany; and 
after the voyage in questio 
sre the moving Defendant 
defend. 
Moreover, the S no assurance that Plaintiff will 


be permitted to present it 


will okserve Defendants agreement not to raise the 
of limitations; and no assurance that the Finnish 
a bond on the same terms and conditions as 
has obtained here. Certainly Plaintiff's 


|counsel who gathered the evidence and prepared this case 


aforementioned 
prompted the U.S. 
dismissal in 
that case the 
the fact 
ship and that 
"When that ship er h yland, the respon- 


dent was doing a of its business there." 
Supra, p. 463. 


The Court found 
its deter 
the case at bar, pre ely the same situation 
obtained. Partenreederei M.S. URSULA JACOB owned only 
"URSULA JACOB" and i 3 Since been sold >; leaves 
Plaantiff with the distinct 9ssibility of finding itself 
without a defendant or a bond or a viable lawsuit in Finlanc< 
as has been pointed out above. Nor is any consolation 
that it may come back here to >sume prosecution of this 
action, although no provision has been made herein. 


ant gains by such an agreement 
fse by the additional loss of 


" 


"Whatever libell 
€ 


is more than o y 
time and expense he would have to bear. 
Gkiafis, supra, p. 464 footnote 10. 
espectfully submitted, therefore, that tl 
Court should conclude that there is no local interest to be 
served in this i ernational litigation; Finnish or otherwise, 


other than the basic interest of the U.S. in exercising jurist 
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iction t avoid a failure of justice. (Dissent 


Oakes, Circuit Judge, Fitzgerald v. Texaco, Inc., 2nd Circuit] 
Docket Nos. 74-1958 and 74-1468 (not officially reported). 
In the interests of ustic ! 1ismissal should be 


reversec 


point of view the Dis- 


no relevant con- 
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business in New York. [he Plaintiff has for twenty-nine years 


York, the 


‘, Payment was made in New 
shipper had its bank account in New York, the Defendants had 


Pr & I representation in New York and Partenreederei issued 


its letter of undertaking in New York. The ship came to the | 
S. West Coast 1tnesses as to loading would be in Costa 


above, the Defendant Partenreederei owned only cne ship. The 


Defendant Vaasa Line conduc 


fu 


lan Finland. As indicated 
| 
| 
} 
} 
great deal of business in thig 
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a liner service to the U.S. West Coast. | 


is after the complaint was filed, 
| 
} 


Finland is at best uncertain. All of | 


real contacts which the Court should 


| 
} 
| 
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consider to determine wt 
to be retained. The fact 
expected. That is 
litigation. It is 
above factors, the Court abused 
The Court concluded tha 


concerning damage was likely tx n Finland or Sweden. 


The 


Court was mistaken in that reaqira mages were ascer- 


tained by Plaintiff's survey an alvac ffected by 
tiff's salvor. Thus j Ss problem for Plaintiff 
those parties and that : to this Court and to mak 
available to Defer: its yreover, the D dants have 
even touched on the question of damages or even 


defense. It should be noted that Defendants at no 


1ain=- 


a Single witness whose convenience would be better 


a transfer of this 


is swifter. 
| Fitzgerald, pr. the deposing 
them to the U.S. is simple today 
is dispersed and w sses as to loadi 


in Costa Rica. Thus, witnesses will 


long distances wherever the case is tried. 


|| Eng. v. International Geomarine Corp., 312 F.S 


|} A.M.C. 143, 148 and The Fluor Corporation, supra. 


ng ar 


ip binsliy, ack ai thous import the case at bar is 
the fact that the shipments emanatec from Costa Rica; mani- 
fest] loser to New yY k than t Scandinavia or the Continent 
that the Plaintiff has an tive office in New York where all| 
the documents i inection with the shipment can be obtained | 
ind where ar rricer can testify; that the supplier has an | 
offi in New Yor and that the shipper transacted the popnens 
through its New York bank, to y nothing of the fact that the 
owners of the URSULA JACOB, through their P & I Club, which 
| 
has already undertaken to protec its interests, have inves- | 
tigated and have presumal all ¢ mer i their possession 


> hind AY 
toucning yn 


ments and a great 
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General Mctor 
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ions of this nature on these grounds 


in or have contact with New York. The 


| Partenreederi, M.S. URSULA JACOB, appeared here and its 
| 16 
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underwriter issued a letter of guarantee here. Under these 


| circumstances, it is submitted, the case belongs here. 


POINT 


SDICTION" 


The Court placed great reliance in its decision to 
| dismiss this case on the bill of Jading "jurisdiction" clause 
and found it prima facie valid and enforceable on the author- 


ity of Brennan v. Zapata Offshore Co. 407 


| 
| 
| 
It is submitted that on its ace that forum selection 


clause is no agreement at all between the parties fer several | 


reasons. It is, in the first instance, extremely similar to 


the "Lilliputian" agreement held invalid in Lisi v. Alitalia 


370 Fed.2d 515. In addition, it really is a contract of 
adhesion. The only choice which the shipper had was to snip 
or not ship. The clause was buried in boiler plate and the 
is not at all like that in Brennan, supra where 
the parties negotiated and renegotiated the entire agreement 
ending up with a forum selection clause which they freely 


chose. 


That there is a basic inequality of bargaining power} 
| 

between the shipowner and the shipper has been recogn: zed cont 

sistently. See for example, Gilmore and Black, The 


Admiralty, 1957, page 125. 


Vaas2 Line C 
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arrest the vessel 


this is unfair. 
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377 Fed.2d 200, 
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four corners the forum to 


which litigation was to 
Situation which obtains in 
the clause similarly ought 
It should be noted 

noted that the clause was a vital part of contract since 
there were several bidders the contract was not a form agree- 
ment, did not contain boiler pla had an oppor- 
tunity to alter the agreement. The plaint F in this case 
however, was ced with a ake r leave it situation and 

form bill of lin the compos .tion of 


which it took no part. 


Even if found to be v the clause is unenforceabla, 


'since, the action being a least in p _rem against the 
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United States law apply wo kg 22 to foreign juris- 
diction not know what a foreign court would do See Indussa | 
ee a a 
supra. Again, the p f is rez y easrer to obtain here since | 
the supplier is here, oadin« r is nearer to New York | 
than Finland and almost all t! roc of damages can be 
supplied by the plaintiff. reover, while the plaintiff 


{doesn't know what the foreign court might do or what iaw would 


P r ; ‘ : | 
a ly or how it might be disadvantageous to it, it is submitted 
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|} that Professors Gilmore and Black feel that the plaintiff 
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page 125, the rationale being that the mere fact that the 
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set forth fully in the low2r court 


No. 25 speaks of both the carrier and 


wi ee TIME FOR SUIT. In any 


‘altel! 


opin 


event the carrier 


.00 and paragraph 6 


he bill of lading is 


is mething jain. 


) Mo j 
MOreover, it 1s 
YY, use +he very 


lading does speak of 


ng paragraph 


rised Statutes of the 


iph 5, which refers 


U.S. law. 


he vessel. The juris- 


f in personam juris- 


j 
} 
ion and speaks only 


preceding it clause 


vessel: 


and the vessel shall be discharged from all | 


liability whatsoever in rest 


ect 


of the goods 


| 
“+ 
| 
| 


situation 


same 


was threatened and a bond w tiven i lieu of arrest TI 
court d the in rem action » not subject to the 
jurisdiction clause because it w iched in terms of 
in personam juris? 1on on! ourt found 
l th urisdiction c ise) in 
case was one tr ma printed rovision 
form bill of lading prepared ft th 
carrier and presented by it for usée n ship- 
ments on its vessel.” 
kk 
"We find ourselves in agreement with the views 
of the Court of Appeals below that this clause 
should not be read as limiting the maintenance 
of an i , Cf. Maggie He 76 Ss. 
435, 
"The initial words are t llarl propriate 
to a restriction of the la to in personam ) 
actions and the rest of the !anguage is intelli- 
gible on that premise." 
The court noted that ir other place of the bill 
of lading specific provision was mad or both in rem and 
| in personam suits. The court referred to th limitation of 
time clause similar to the one the cas at bar which 
limited suits against the "carrier and/or the ship to one 


year". 


Ss 
» 
\« 
% Sass ne = —- = = = ——o = on = = eS a ort 
p? | 
The court held t n accordance with the familiar | 
rule in such circumstances it would not stretch the language 
“ty when the arty drafting suct form contract had nc L uded 
provision it easily might have. | 
i So, in the case at bar, the bill of lading, drawn 
by one party and offered on a take t of leave it basis to the 
plaintiff could very well hav vided that in rem suits be | 
decided in sore other definite jurisdiction if it wanted to. 
But it chose not to. It chose rather to talk about both the 
vessel and the carrier in other paragraph; it chose to | 
1B ier hare } 
describe the vessel elsewhere: in paragraph 8 of the bill of | 
lading "Methods of Convey e"; but it chose not to describe | 
tre vessel as such in the "jurisdiction" clause. Ayes 
respectfully suggesteé that the only conclusion that can be 
drawn from that omission is the same as drawn by the United 
; States Supreme Court in Monrosa, supra, which is, that the 
| 
: in rem action cannot be dismissed and must remain for deter- 
mination by this court. 
It is extremely important to note at this time that 
the rationale of Monrosa, supra w specifically considered 
iby the Supreme Court in 7 pata, Supra and held to be different, 
||thus affirming Carbon Black and what is more pertinent is the 
jentire rationale of the Fifth Circuit in Carbon Black 254 Fed.|_ 
2a 297. There the court in reversing a dismissal took the 
| 
| 22 
an aa tg Mada ein gars die Taclasaaoas LE EE ETS eA ARS : 


language 


nothing 


1 


in that case 


of ladi 


there was 


in clause whi 


the parties intended thé 


n rem proceeding agains 


litself in Motor Distributors 


239 Fed.2d 463: 


"Moreover, sometl! ee } 
the whole field of maritime law 
stake. With respec ) oceangoinc 
it see one of the most 

of law is that which 
right to libelant, possessing a maritime 
against the vessel, to proceed 


n rem il! 


i 
jurisdiction where the vessel is found. 


ntinued: 


feeling that the } 

upon by the Respondents does not in terms 
apply to in rem proceedings. We hold that 
the court below was in error when it granted 
the motion to decline jurisdiction F the 

in rem feature of the libel." 


The court noted that the defendant 


|a bond to release t Monrosa. The defendant 


acted similarly. The court also considered 


waS a citizen of the United States, that 


a fleet 


cargo ships to the United States, that the vessel 


was at the Port of Houston, that the bills of lading were 


printed in English, that a general appearance Fr d been entere 


cass = 7 = z 


on behalf of the Defendant, that the Plaintiff had chosen the| 
forum and that its choi should be respected, that the testi+ 
mony of the condition of the cargo when loaded and of the 

vessel at the time of loading was available only the United 


present in the case at bar: The Plaintiff does business in 
t Southern District of New York ne Defendant operates sie 
regularly to the West Coast € LA JACOB came to the U.S} 
} 
West Coast; the owner put in a general appearance; the Plain-| 
| 
tiff chose the forum and the condition of the ship and the 
condition of th ffee c loading was available only in Costa 
| 
Rica, so much closer to the United States than Finland. | 
| 
ther cases similarly holding that a particular 


of icing clause couched in terms similar to the one at issue 
here cannot apply to an in ré action are Aetna Insurance v. 


| 


934 and Amicale Rantum} 


Industries v. 


S24 | 
32 | 
t- | 


Finally, Monrosa, supra, considered the 


which exists in the c 


fact; 


well, that the Defent 
| 


dants pitched their arguments to a considerable extent upon 


the doctrine of forum non conveniens recognizing that the ju- 


risdiction clause alone did not provide a firm basis upon 


which to stand. With that observation in mind, the Court 


quoted Gulf Oil Corp., supra, to 


-.-unless the balance 


| 

i 

| 

the extent that 
} 

is strongly in favor of | 
} 


the pla 


d€ 


ultimatel 


forum non conveniens. 


in the case 


"Carbon Black 
the universally 
to ocean going 
to libelant 
proceed in 
vessel is 
that the 
issue of 
diction when a 
jurisdiction of 


12) 


TRANSFER OF 
DEFENSE OFF 


In 


denying the 


in Sociadade Brasil 


om 


] 


> disturbe 
1@ vast majority 


the 


vessel 


1 al 
L671 = 


(254 F.2d 300) 
orinciple applicable 
ives the right 
lien, to 
ction where the 
11t points out 
stake on the 
sourt uld retain juris- 
of lading attempts to oust 
in rem libel." 


L 


at 


sho 


DTAT 
rif 1 


ERS 


OF 
NTIFF. 


motion to decline jurisdiction 


iera v. Del 


394 held in languag 


Supp. 
as follows: 


"Respondents 
agreeing tc 


deposited 


waive any defense 
limitations. 
not suffer 


the libel. 


statute of 
libelant will 
dismissal of 


e eminently applicable to this 


their argument by 
security they have 
Uruguay and to 
may have under 
Thus, they assert 
"hardship" by a 

That is not the point. 


ial 


fer the 
court 


they 


to 


a 


Ss 


ase are the 
of forum 
from chose 
rovisions of 28 
Kirkpatrick, 


litigation 
respondent 
unfairly prej i 
LAenenee. V. 
<20 toe, 7156 
balance is strongly 
" Gulf Ol Corp. v. 
i CE SCE. 
ince it will 
the respondents 
y of persons in 
belant to take 
é Montevideo, 
Ss y in favor of the 
would court to 
scretion in respondents' 


ENO 
U5 


nNroogn 


Q3 ct ct 


ym 


Therefore, the mot n to decline jurisdiction 

will be denied and an order should be settled 
accordingly." 

{ 

appear clear that the Defen- 


Jurisdiction clause since 


covering shipments to and | 


matter of law renders it tnd 


well result in different 


o£ Y§ s which have a similar cause on the 


same voyage since one case might be decided in the United 


States and another elsewhere. Again, the Plaintiff simply 


POIN I 


THE DISTRICT COURT 
AND THE MOTION TO 


STATEMENT ON 


granting the 
that 
judgment previously ordered 
ifferent circumstances 
opinion was submitted. 
This 
;set forth in pages 
should be noted that on 
its detailed claim t 
/}of June d Vi Lams Dimond & Co., Defendant, 
Line's general agent in the United States forwarded the claim 
and supporting document: o Helsinki, Finland and directed 


that all correspondence be thereafter directed to the D 


| 


at Helsinki. On June 26, 1974, Plaintiff's attor- 


ig them of the 
at an undertaking from the vessel in exchange for 


had been issued and requested similer 


undertaking on behalf of the Defendant, Vaasa Line, 


letter of 


* and an extension of suit time. No response was forthccming. | 
Thereafter conversations with Lamorte, Burns & Co., Inc. on 


behalf of both Defendants took place on a regular basis betwe¢n 


June 1974 and January 1975 A pre-trial conference was held 


of the Court a letter on January 21, 1975 was directed to all 


in the District Court on January 17, 1975 and at the direction 
Defendants advising them that they were to serve and file 


thir answers no later than January 27, 1975, and that if 


answers were not filed, the Plaintiff might apply for the aie 
| of a judgment by default. That letter was received by all 
Defendants prior to the entry of judgment. The Defendant, 


Partenreederei M.S. URSULA JACOB filed its answer. Defendant} 
Vaasa Line DY defaulted and a judgment was entered on 


i; February 18, 1975. Plaintiff then issued execution to the 


U.S. Marshal. | 


The Court totally overlooked and ignored the fact 
that no affidavit setting forth, a) excusable neglect, or 


b) a meritorious defense was submitted by defendant, Vaasa 


Line Oy. Morevoer, it totally ignored the 
even defendant's lawyer could 

Under the circumstances it is 

Court was in error and abused its disc 

the judgment. It is Plainti 

as a matter of 

vacating the judgment which 


ordered. 


POINT 


RULES AND CRITERIA 


It has been stated that where a default judgment 
is vacated there is an undercutting of prompt and 


| judicial administration, 1 Moore's Federal Pra 


ii} Section 55.10 (1). It has been held: 
"... The vacation of a default judgment duly 

entered without fraud or overreaching is 

not an action which the court should take 

arbitrarily or as a courtesy or favor to the 

losing party." Ledwith v. Storkan (D. Neb. 

1942) 2 FRD 539, 542, 544-545, 7 FR Serv. 

60 b 24, Case 2. 


Thus, the defendant who see} to vacate a default 


|| judgment has no claim on the inclination toward indulgence on| 


| the part of the Court to which a Court may be prompted. Nor 


should 


appraisal of the 


Ledwith, 


matter is really up to the sound 
is not a 


virtually 


party, 


' this nature has a heavy factual burden 


Court 


that its default was either by mistake, 


or excusable neglect. 


vacate a 


ant in this case 


there be anv i support of an indefensibl]'* sympathetic 
criteria which will be hereinaf-er stated. 
supra held: 
",.. If the showing be inadequate fairly 
to establish such inadvertence or excusable 
neglect the simple, even if sometimes un- 
pleasant duty of the court is to find 
accordingly and deny the relief sought." 


DOTN™ 
POINT 


defendant seeking 


Thus, 


default judgment is extremely heavy and while the 


i discretion of the Court, it 


+h 


situation where the vacation of the judgment is 


an arbitrarily demandable right of the delinquent 
see Ledwith, supra. Thus, a movant on a motion of 


to sustain before the 


San even begin considering its application. 


POINT -x< 


PROOF REQUIRED ON 
A. EXCUSABLE NEGLECT: 
A moving defendant must show on this motion 


THIS MOTION 


inadvertence, surprise, 


The key word is excusable. The defend- 


has shown none of these factors. The only 


reason ascribed for the default is that the defendant did not 


have sufficient notice of the proceeding. 


This is in no way 


* 
30 


fleshed out and is a bald assertion which is immediately 


ae ees . ae aes ; 
> Sian) “aq hy les ~~ = ~ ne 2 0 ow» —— ~¢ 3 ; 4 ~, nor 
4iminated by defendant's counsel's own affidavit in stating 


© 


that the letter sent to the defendant at the direction of the 


OQ 


Ourt advising that judgment would be taken was received by 


that defendant in Helsinki eight days after its mailin 


Q 
o 
Me 


plaintiff's lawyer. We are not told when the lecter sent to 
its general agent in California wes received, but presumably 
some time before. In any event, that notice was received 
before judgment was entered and offers absolutely no basis 


for the reiief demanded by the defendant, VAASA LINE herein. 


> 


S a matter of fact, VAASA LINE was kept fully apprised of 
these proceedings since early June, 1974, as has been shown 
in my affidavit in opposition to this motion. Again, there 
is absolutely no showing of excusable neglect. 

It has been held that such a showing is rot only 
necessary, but that it must be done in more than a mere 
cursory fashion. It must be done in detail and it must not 
only show mistake, inalvertence or neglect but that such mis- 


take, inalvertence or neglect was excusable. Here one does not 


even reach the first plateau since there is no mistake, inad- 


vertence or excusable neglect since the only basis intimated 
by the defendant for its failure to respond is so promptly 
disspelled by its own admission that it did have sufficient 
notice of this proceeding. Moreover, no affidavit by Vaasa 


Line Oy was ever submitted -- an absolute necessity. 


judgment was entered the defendants moved to set aside the 


of motion anc the proof required and the presumptions under- 


st that t f ts here do not 
| r mi ce or rprise. £ 

granted at all it must rest 

inadvertence’ or ‘excusable 
Taam, et in those case h the court 
has granted its indulgence without real 
study and as if th acation of the judg- 
ent were virtually an arbitrarily demand- 
ble right of the delinquent party, there 
1S no practical difference of opinion upon 
the point that neglect or inadvertence re- 
sulting in default will not alone justify 
he v g judgment. The 

e 


he vacation of the ensuing ju 
t or inadvertence must b 

and real and practical grounds fo 

must be factually shown in suppor 

motion. 

"Inevitably, the argumen 

must proceed to the point 

that having employed 

tection of their interests, y did all 

that could be expected of them and are en- 

titled to absolution from responsibility for 

their attorney's negligence. But that 

seems not to be a tenable position, for by 

the weight of authority the negligence of 

counsel in this behalf is imputed to his 

client. 


ct 
Oo 


f 
where they assert, 
1 for the pro- 


no 
o 


--+ Unless and until he shows that his 
Gefault and the resultant judgment are 

| attributable to his 'mistake, inadvertence, 
surprise or excusable neglect', the rule 


|District 


been 


regar 


face 


confers no 
to vacate the 
answer. In 
showing, the judgment 
less of any inclination 
to which the court may | 


invoked 
Court 
him tc 


It is submitted, that 


so complete and so glarii 


dless any inclination 


Court may have h 


of established 


m1) 
mu 


e 


the 


authority upon the 
judgment 
the absence 


nd 


of 


illow 
such 


St stand regard- 
towards indulgence, 


a 
prompted.” 


absence in this case has 


must stand 


judgment 


indulgence which the | 


; P | 
otherwil in the 


se would fly 


unfair to this 


Of course, jiscretion of the 


|Court, but that < circumscr by certain 


| 


|} limits which have 


severa Ledwith 


to 


| Supra continued 


"Even when 


rule, 


he makes showing 
claim to relief is 
merely invokes then, j 
exercise by the court 
cretion as to whether 
should be allowed. It is true, that upon 
adequate showing, the court's discretion 
should ordinarily incline towards granting 
rather than denying relief, especially if 

it be manifest that no intervening rights 
have attached in reliance upon the judgment 
and no actual injustice will ensue. And 

the reported decisions under the rule reflect 
the pursuit of that practice. 


required by the 
absolute. He 
showing, the 
judicial dis- 
vacation solicited 


his not 


that 
sound 


"But the admonition towards indulgence in 
the exercise of an allowable discretion 
must not betray the court into a meddling 
manifestation of assumed discretion in cir- 
cumstances which, under the rules, do not 
bring discretion into operation. Much less 


should it be resorted to in support of an 
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nsibly sympathetic appraisal of 


emptea showing oi inaavertence or 


om 
x ct 


Q ct Q, 


If the showing be 


en 


there have 


the excuse of fense associatior 
defendant an no mention rea be made, this 


Cour* should consid such efens have been viewed by 


Valley Barge Line 
31 FRD 282, 283-84, 
2d 55c.1, Case 1, Judge Dumbold 

made the following observations: 


"The bar must realize, 
em, Natically as we c 
xed by law, rule, or 
They are 
To neglect or ignore 
a court proceeding is in 
veiled species of disresp 
for the court. 


" 
first [default] experienced by this member 

of the court with respect to the particular 
individual lawyer involved, we find that 

the firm involved is one that is a well 
established Pittsburgh firm with an extensive 
practice in federal courts. If their practice 
is too extensive to handle it properly, the 
remedy is either to hire more lawyers or advise 
clients to seek representation elsewhere." 


In the case at bar, while this is the 
i 


Plaintiff.satew@ribes very strongly to age Pumbold's 


observation. It can't conceive of a reason why VAASA LINE 


did not answer in this case and why it waited two months 


after the judgment was entered to 
firmly believes that it was done only) n the moment 
arrived and its assets were g to be executed against. 
The Supreme J : Inited States has also shown its 
concern for the dates and rules f b} Ww aS Meaning some- 
thing. The late Supreme Court J ice R > H. Jackson in 
his opinion Knic’erbocker in‘ 
at 213 
should be ohserved. 
When more bi 1eSsS becomes concentrated 
in one firm than it c handie, it has two 
obvious remedies: to put on more iegal help 
or to let some or 2 business « to offices 
which have time to é nd it I doubt if 
any court should be a ; ncouraging 
the accumulation of mo isi one law 
office than it can at due time." 
Although that excuse has not been tendered by the 
defendant's lawyer it must be lurking 2where in the 
background when reference is made 2 ( counsel 
and defendant's defense association to comply with this 
Court's directive. Accordingly, defendant's excuse is no 
excuse at all ar« offers him no grounds 


Finally, in a case remarkably in point 


Container Compary vs. Intersteé Maintenance Corporation 
440 F.2d 1195, the Third ircui in April, 1971 affirmed 


the denial of the District Court to vacate a default judg- 


| 


ment, the filing of 


the complaint written commun- 


futile efforts to 
a settlement plaintiff attorney wrote to the 
ant's attorney asking that an answer be filed by a 
specific date answer was not filed a 
default would > entered the plaint having been filed 
cix months t held, that even 


though the lett as not receiv defendant's lawyer due 


secretary's ul that circumstances did not make 


it inequitable for pla ritiff’s who had properly 


given notice of his intention, ICE in accordance with 


the rules governing default. 
The court ended: 


judge did consider the 
counsel never received 
concluded that in 
the cir 
not inequitable or unduly harsh to 
permit the default judgment to stand. We 


court. We find : abuse of discretion in 

the action of th ‘ Nothing in the 

record indicate hat the judgment as 

entered was a harsi excessive award. 

"The judgment will be affirmed." 

In the case at bar the “~:ter was admittedly re- 


ceived by the defendant. More reason for the denial of the 


motion. 


The second part of the rule 
to succeed on this motion 
itorious defense. This defense cannot be shown merely in 


a conclusory fashion or by bald allegations with no support 


in fact. Plaintiff submits that the factual showing on a 
| motion of this nature is such as is required on a motion to 


defeat summary judgment, and ask: I the cases hereinafter! 


cited be read in conjunction with its original Memorandum in 
Oppostion to Co-defendant's Motion and in support of 
plaintiff's motion for summary judgment. Without belaboring 
the point, there has been absolutely no showing or even 
mention of any facts ri lating to a defense of this action. 
Again, the only mention of the matter is made in the words 

of defendant's counsel in that he believes that the defendant 
VAASA LINE has a good and substantial defense. This is 

wholly inadequate. Morevoer, it has been held that where a 
court had no more than mere allegations that a defense existed, 


} 


that alone was sufficient to deny Rule 60 (b) wlief, 


Gomes v. Williams 420 F.2d 1364. n the Gomes case the 


20° 
‘ 


Circuit Court for the Tenth Circuit ji 2.970 sustained the 
District Court's denial of a motion where the District Court 
stated that the defendant failed to "furnish facts showing 


that he has a meritorious defense" and "failed to establish 


that he has a good excuse for failure to appear", and "that 


there are no grounds of mistake, inadvertence, excusable 


neglect or any other reason which would justify the court 


in setting 


@ : 


eI 


Mane os 


tice and expediency 

lies largely within 
judge's discretion. 
ght not reopen a 
because a request 

party; rather, 

there was good 

that he has a 

meritorious action. Regarding 
the latter, nt made by Gomes' 
attorney was the foll ike : 'We do have a 
good defense to the claim itself, but especially 
we have a good defense to a allegation of 
fraud. Such a bald allegati without the 
support of facts underlying the defense, 
will not sustain the burden of the defaulting 
party under Rule 60 (b). In an attempt to 
determine the meritorious nat re of a defense, 
the trial court must have before it more than 
mere allegations that a defense exists. This 
alone was sufficient basis to deny Rule 60 (b) 
relief." Gomes supra 1366. 


SOF 
77) 


>RO 


by pk 


mus t knee 


HO teeter 


It should be noted how parallel the facts in 
Gomes «re to the facts in our case. The bald allegation by 
VAAF A's attorney that he "believes" not that he really knows, 


but believes that defendant VAASA LINE has a good and sub- 


stantial defense, is as unavailing to his defendant as was 


Gomes' lawyer's statement. Again, it should be nxted that 
this court again stated that it ought not to reopen a default} 


judgment simply because a request is made by the defaulting 


|} party. Much, much more 


|| offered in this case. 


The rationale 


available, then the 


parties 


is required, none of which has been 
again is lear Tf o defense is 


are around in 


merely running 


| circles to the detriment of all concerned. 

1 The holdings of the courts in this regard have 

| been unanimous. The defaulting party must show that there is 
a factual or legal basis for t! tendered defense. Madsen vj} 
i| Bumb (CA9th, 1969) 419 F2d 4, 13, FR Serv 2d 55c.1, Case 1; 
Consolidated Masonry & Fireproofing, Inc. v. Wagman Const 
| Corp. 383 F. 2d 249; Robinson v. Bantam Books, Inc. (S NY 

i 1970) 49 FRD 139, 14 FR Serv. 2d 384 | 
| | 
| C. PREJUDICE TO THE PLAINTIFF: | 


Vacating 
plaintiff, since, doing 
court, expending time, 
|} Judgment, 


i} it has now, 


same judgment. 


expending more time, 


by the vacatur, 


| will be in no better posture at the time of trial on 


defendant's part than it is now, 


the judgment herein has prejudiced 


all that was required of it by the 
effort and money in entering the 
effort and money in executing, | 
lost its judgment and money and 


|| taces the added expense of reprosecuting anew an action which 
from all one can tell from defendant's proffered position 


and will result in the 
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| 


| 


Not only was no « } offered for the original 
default; there is absoluteil I reason shown by the >fend- 
ant to this Court as to wh RA ten mon s after the 
defendant knew of the laim, eve mont after it was sued, 
and two months after the j t ntered, for it to make 
this motion. Fo. jelar e motion should be 
denied See Ledwith supra 

| 
H 
= 

} z iN 

CONDITIONS. 
i NS > 
i] In granting a motion t vacat the district court 
1} 
| may impose reasonable conditions, v. Thorpe 364 F.2d 

_ — oe 
| 
| 692. 
The its vacatur upon 


the payment by incurred by 


|} the plaintiff in the entry of 


judgment and in opposing the moti 


decision 


fe) 
ct 
ag 
o 


Court adheres t below, an 


nposit would not be unfair 


in view of the great work invo imposed on plaintiff 
1} 


jj and its counsel. 


Grayson Shops of Tennessee, Inc. 


), the court conditioned the 


+4 


opening 


fees of $2,000.00. 


this Court. Neither 

which could possibly offer them a defense to plaintiff's claim. 

Therefore, for the reasons set fort! plaintiff's affidavits 

and memoranda the court should « plaintiff summary judg- 
plaintiff's motion for whic! 1a district court never 


considered. 


THE DISTRICT COURT 


AND THE MOTION TC 


The motion should be denied. Movant has not sus- 
tained its burden of proof. has 1 shown any excuse for 
the default. It has not shown any meritorious 
Great prejudice would be visited on the plaintiff if 
motion is granted and the delay in making the motion 
ought to dictate its denial. A meritorious defense is 


necessity, Koen v. Beardsly (CCA10th, 1933) 63 rau (595% 


York Land Co. v. Leonard (CC ED Ar} 1885) 24 Fed. 660; see 
Williams v. Blitz (CA 4th, 1955 : F2d 463, 22 FR Serv. 


55c.2, Case 1; United States v. Edgewater Dyeing Co. (EL 


1957) 25 FR Serv. 55b.1, 21 FRD 304. A detailed, factual 


showing of a defense is a necessity. (Cases cited) 


Where, as here, the default is due to willfullness, 


2. £ Pas 
defendant 


eae a. 


° judgment. Michigan Window Cleaning Co. vs. Martino 


1 default has no right to seek a vacation 


Respectfully submitted, 


JOHN P. D'AMBROSIO, 
‘he Honeywell Center 


570 Taxter Road 


PC. 


Elmsford, New York 10523 
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A 202 Affidavit of Personal Service of Papers LUTZ APPELLATE PRINTERS, IN¢ 


UNITED STATES COURT OF AR PEALS 
FOR THE SECOND CIRCUIT 


‘seamen’! Index N 
KOOPERATIVA FORBUNDET, STOCKHOLM, 

Plaintiff-Appellant, 

- against - Affidavit of Persona! Service 
VAASA LINE OY, ETC., 
Defendant-Appellee. 
STATE OF NEW YORK, COUNTY OF NEW YORK ss 

I, James A. Steele being duly sworn 


depose and say that depc.aent is not a party to the action, is over 18 vears of age and resides at 
310 W. 146th St., New York, N.Y. 


That on the @Mi24th =~ day of October /975 at l)Haight Gardner Poor & Havens 
1 State Street Plaza, N.Y., N.Y. 


deponent served the annexed A, > 2) Cinchanowicz & Callan upon 
i 80 Broad Street, N.Y., N.Y. 
Ps Se 
the Attorneys in this action by delivering #@ true cop\ thereof to said individual 


personally. Deponent knew the person so served to be the person mentioned and described in said 


papers as the herein, 


Sworn to before me, this 24th 


day of October 19 75 
/) , - mn ai 
(A AY Sf Si CA a. — os 
- ee eee ee s JAMES A. STEELE 
Q | 19% 


